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CHAPTER 788

ARBITRATION
788.01 Arbitration clauses in contracts enforceable. 788.10 Vacation of award, rehearing by arbitrators.
788.015 Agreement to arbitrate real estate transaction disputes. 788.11 Modification of award.
788.02 Stay of action to permit arbitration. 788.12 Judgment.
788.03 Court order to arbitrate; procedure. 788.13 Notice of motion to change award.
788.04 Arbitrators, how chosen. 788.14 Paperdfiled with motion regarding award; entry of judgmenteef of
788.05 Court procedure. judgment.
788.06 Hearings before arbitrators; procedure. 788.15 Appealfrom order or judgment.
788.07 Depositions. 788.17 Title of act.
788.08 Written awards. 788.18 Not retroactive.

788.09 Court confirmation award, time limit.

788.01 Arbitration clauses in contracts enforceable. A Commencinditigation did not waive contractual right to arbitratiohJ. Andrews,
provisionin any written contract to settle by arbitration a contrd"¢: - Midiand, 164 W (2d) 215, 474 NW (2d) 756 (Ct. App. 1991).

. The right to arbitrate may be waived; conduct whaltbws an action to proceed
versythereafter arising out @fuch contract, or out of the refusal, a point where the purposé arbitration is frustrated estops a party from claiming
to performthe whole or any part thereof, or an agreement in writright to arbitration. 'Meyer \Classified Ins. Corp. 179 W (2d) 386, 507 NW (2d)
ing between twmr more persons to submit to arbitration any-cort49 (Ct- App. 1993).
troversyexisting between them at the time of the agreement
submit,shall be valid, irrevocable and enforceadd&e upon such
groundsas exist at law or in equity for the revocation of anyco
tract. This chapteshall not apply to contracts between employe o agiER e ;
and employes, or between employers and associations gé‘g//court of record having jurisdiction of the parties or of the prop

employesexcept as provided in $11.1Q nor to agreements to €'Y for an order directing that such arbitration proceegras
arbitratedisputes under £30.44 (4) (bm) videdfor in such agreement. Five days’ notice in writingath

History: 1979 c. 325,64 Stats. 1979 s. 788.01993 a. 16 applicationshall be served upon the party in default. Service
Theinsurets refusal to either pay plairfti§ claim undethe uninsured motorist thereofshall be made as provided by law for the servicesoiia
provision of their automobile policy or submit to arbitration under an arbitratiomons. The court shall hear the parties, and upon being satisfied

clausewhich could be invoked by either party constituted a breach of the contract ilﬂ(ét the making of the agreement for arbitratiothe failure to
awaiver of insuress right to later demand arbitration. CollicatBconomy Fire and

‘}§8.03 Court order to arbitrate; procedure. The party
Qggrievedby the alleged failure, neglect or refusal of another to
Rerformunder a written agreement farbitration, may petition

CasualtyCo. 68 W (2d) 15, 227 NW (2d) 668. comply therewith isnot in issue, the court shall make an order
Failureto comply with provisions of ch. 298 constitutes waiver of contractual rigielirectingthe parties to proceed to arbitration in accordavitie

to arbitration. State ex rel. Carl@harles, 71 W (2d) 85, 237 NW (2d) 29. theterms of the agreement_ If the mak"']ghﬁ arbitration agree
Whereintent of parties is not clearly expressed, ctawbrs construing arbitration H H

agreemengs statutory rather than common-law arbitration. Stradwg@ity of memor the failure, negleCt or refusal. to perform the same is in

Whitewater,89 W (2d) 19, 277 NW (2d) 827 (1979). issue the court shall proceed summarily to the trial thereoholf
Seenote to art. lysec. 27, citing State ex reedch. Assts..WMs.-Madison Univ  jury trial is demanded the court shall hear and determine such

96W (2d) 492, 292 NW (2d) 657 (Ct. App. 1980). issue. Where such an issue is raised, either party oragr before

e oy T (0 236, 301 N (o) A0a (et A 1emay ! 48+8€%  thereturn day of the notice of application, demand a jury trial of
e Lt s e M Con S e e e 0 a oy called and impaneled as provided
spinner, , . App. .
Sovereigrimmunity is not applicable to arbitration and there need not be specifi. 756.096 If the jury findsthat no agreement in writing for arbi
Sitatev. PG, Miton Const Co. 181 W (20) 1045, 512 N\ (50) 496 (1664)  rationwas made or that there is no default in proceetfiage
Commercial arbitration agreements: let the signers beware. 61 MLR 466. under the proceeding shall be dismissed. If the jury finds that an

agreemenfor arbitration was made in writing and that there is a

788.015 Agreement to arbitrate real estate transaction ~ defaultin proceeding thereundethe court shall make an order
disputes. A provision in any written agreement between a pufsummarllydlr_ectlng the parties to proceed with the arbitration in
chaseror seller of real estate and a real estate byokdretween acqordancemth the terms thereof.
a purchaser andeller of real estate, to submit to arbitration ané/z'g'ségrgtai”pig% 2@%'8670;’" (2d) 585, 775 (1978)977 c. 18%.135 1979 c.
g:ontrpversybetween them arising out of the real estate transaCt'O'ﬂ]sur;edwho acceded to insurerrefusal to arbitrate insuredininsurednotorist
is valid, irrevocable and enforceable except upon any grounds tgiin until after theinsureds passengers’ claims were litigated was not an “aggrieved
existat law or in equity fothe revocation of any agreement. Th 2353/5 6"’8'“;2 3"“5\7\?'&%)0;21"5 section. dkthington v Farmers InsExchange, 77 W
agreemenmay"mlt the types Qf COﬂtI’_OVEFSIes req_wred to be-arb In absence of reservation of rights, “partial participation” in arbitration process
tratedand specifya term during which the parties agree to b@ayestop party from challenging arbitration agreement. PilgrimGowp. v Reed,
bound by the agreement. 156 W (2d) 677, 457 NW (2d) 544 (Ct. App. 1990).

History: 1991 a. 163

788.04 Arbitrators, how chosen. (1) If, in the agreement,

788.02 Stay of action to permit arbitration. If any suit or provisionis made for anethod of naming or appointing an arbitra
proceedingbe brought upon any issue referable to arbitratiot®r or arbitrators or an umpire that method shall be followiéd.
underan agreement in writing for such arbitration, the court ino method is provided in thegreement, or if a method is provided
which such suit ispending, upon being satisfied that the issughdany party thereto fails tmake use of the method, or if for any
involved in such suit or proceeding is referable to arbitratioptherreason there is a lapse in the naming of an arbitrator er arbi
undersuch an agreement, shall on application of one of the partigorsor an umpire, or in filling a vacanaen upon the appliea
staythe trial of the action until such arbitration has been hadtign of either party to the controversthe court specified in s.
accordancavith the terms of the agreement, providing the appl788.02or the circuit court for the county in which the arbitration
cant for the stay is not in default in proceeding with such arbitig to be heldshall designate and appoint an arbitraaobitrators
tion. or umpire, aghe case or suf?) may require, who shall act under

History: 1979 c. 3%.64; Stats. 1979 s. 788.02. the agreement with the same force anfiafas ifspecifically
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namedin the agreement; and, except as provided in @or awardwas made for an ordeonfirming the award, and thereupon
unlessotherwise provided in the agreement, the arbitration sh#ie court must grant such an order unless the award is vacated,
beby a single arbitrator modified or corrected under 888.100r788.11 Notice inwriting

(2) A panel ofarbitrators, consisting of 3 persons shall bef the applicatiorshall be served upon the adverse party or the
appointedto arbitrate actions to recover damagmsinjuries to  adverseparty’s attorney 5 days before the hearing thereof.
the person arising from any treatmenthueration performed by HiStOfyZ .1979 c. 3%.64; Stats. 1979 s. 788.09981 9._3901993 a. 486 )
or any omission by any person who is requirededicensed, reg Time limit under 788.13 does not apply when prevailing party moves to confirm

. s - . . under788.09 and adverse party wishes to raise objections under 788.188afid
isteredor certified to treat the sick as defined id48.01 (10)  miwaukeePolice Asso. vMilwaukee, 92 W (2d) 145, 285 NW (2} (1979).

(a) One arbitrator shall be appointeyglthe court from a list of
attorneyswith trial experience. The list shall be prepared and peri88.10 Vacation of award, rehearing by arbitrators.
odically revised by the state bar ofisfonsin. (1) In either of the following cases the court in and for the county
(b) One arbitrator shall be appointed by the court from lists wihereinthe award wasnade must make an order vacating the
health professionals prepared and periodically revised by tR&ardupon the application of any party to the arbitration:
appropriatestatewide ayanizations of health professionals. The (a) Where the award was procured by corruption, fraud or
lists shall designate the specialtfyany, of each health profes unduemeans;

sionallisted. The aganizations of health professionals shall assist () \Where there was evident partiality or corruptiorthe part
the court to determine the appropriate specialty ofdtigtrator of the arbitrators, or either of them:;

for each action to be arbitrated. (c) Where the arbitrators were guiltymisconduct in refusing
_(c) One arbitrator who is not an attorney or a health profag postpone the hearing, uponfaiént cause shown, or in refus
sionalshall be appointed by the court. ing to hear evidence pertinent and materighecontroversy; or

(d) Any person appointed to the arbitration panel may disquak any other misbehavior by which the rights of any phaye
ify himself or herself or be disqualified by the court if any reas@eenprejudiced;

existswhich requires disqualification. A substitutember of the d) Where the arbitrators exceeded their powers, énper
arbitrationpanel shall be chosen in the same manner as the pefgelly executed them thatmutual, final and definite award upon
disqualifiedwas chosen. the subject matter submitted was not made.

(¢) No member ofhe panel may participate in any subsequent 5y \wherean award is vacated and the time within which the

court proceeding orthe action arbitrated as either a counsel Or &reementequiredthe award to be made has not expired, the
witnessunless the court deems the meribegstimony necessary oo rtmay in its discretion, direct a rehearing by the arbitrators.
for hearings under §:88.100r 788.11 History: 1979 c. 3%5.64; Stats. 1979 s. 788.10.

History: 1975 c. 43199, 1977 c. 265.75; 1977 c. 418.929 (41) 1977 c.449 A court may ord bi ; ; fehi
y order arbitrators to hear further testimony without establishing a new
1979c. 32s5.64, 92 (15) Stats. 1979 s. 788.04. panel. Gallagher vSchemeckei60 W (2d) 143, 208 NW (2d) 437.
A A Theinterjection of a new contract time period in an amended fified after the
788.05 Court procedure. Any application to the court here petitionis filed presents a question beyond the statutory jurisdiction of the arbitrators.
undershall be made and heard in the manner provided by law . Deputy Sherft’ Asso. v Milw. County 64 W (2d) 651, 221 NW (2d) 673.

H i i ; i Arbitration awards are presumptively valid, and award may nattaeked on the
the makmg and hearmg of motions, except as otherwise hers#ﬁmds{hat a portion of it could conceivably be allocable to an allegedly improper

expresslyprovided. item. Scherrer Const€o. v Burlington Mem. Hosp. 64 W (2d) 720, 221 NW (2d)
History: 1979 c. 3%.64; Stats. 1979 s. 788.05. 855.
Contactsbetween the arbitrator and one party outside the presence of thdmther
788.06 Hearings before arbitrators: procedure notin themselvegustify vacating an award to the party involved where the challenger
X h h L . ¥ Il of th " .. doesnot demonstrate eith@nproper intent or influence by clear and convincing evi
(1) Whenmore than one arbitrator is agreed to, all of the arbitrgence. Manitowoc v Manitowoc Police Dept. 70 W (2d) 1006, 236 NW (2d) 231.
torsshall hear thease unless all parties agree in writing to- pro Arbitrator exceeded authority within meaniof (1) (d) in determining that dis
ceedwith a lesser number chargeof city employe for violation of ordinance residency requirement was not for
. . just cause within meaning of collective gaming agreement. WERC Teamsters
(2) Any arbitrator may issue a subpoena undeB8B.or may 1 ocal No. 563, 75 W (2d) 602, 250 NW (2d) 696.
furnish blank forms therefor to a representafimeany party to the  Arbitrator did not exceed powers by adopting ministerial-substantive distinction

arbitration. The representative may issue a subpoena unde'r/;1 .?tetrmi(?g*g scope of Unfeétefﬂghnagemeni function fPrOVitded t;_y agreement. |
. . . roitrator did exceea powers by ordering maintenance or past practice withcut fin
805.07 The arbitrator or representative wissues the subpoenaj,; i agreement required such action. MRo. Fire Fighters Local 215 Mil-

shallsign the subpoena and provide that the subpoena is servegaige 78 W (2d) 1, 253 NW (2d) 481.
prescribedn s.805.07 (5) If any person so served neglects or Arbitrator did not exceed powers by arbitrating grievance under “digefzard

; ; it renewal” clause of bgaiining agreement where contradieoéd by board was
refusesto obey the subpoena, the issuing party may petition t nedby teacher aftedeleting title “probationary contract” and board did not accept

circuit court for the county in WhiCh the hearingisld to impose this counterafer or ofer teacher 2nd contract. Jt. Sch. Dist. No. 1eferson Ed.
aremedial sanction under ck85in the same manner providfest  Asso.78 W (2d) 94, 253 NW (2d) 536.

witnessesdn circuit court. Vitnessesand interpreters attending Althoughreport of arbitrator did naxplicitly mention counterclaim, trial court
B . . . did not err indetermining that denial of counterclaim was implicit in report. Failure
bef_orean arbitration shall receive fees as prescrlbed8n4;.67 of arbitrator to set forth theories or support finding is not grounds for objection-to arbi
History: 1985 a. 168 trator’saward. McKenzie WWarmka, 81 W (2d) 591, 260 NW (2d) 752.
o - ) Disclosurerequirements for neutral arbitrator discussed regarding vacation of
788.07 Depositions. Upon petition, approved by the arbitra awardunder (1) (b). Richco StructuresRarkside Wage, Inc. 82 W (2d) 547, 263

P : NW (2d) 204.
tors or by a majority of them, any court of recordand for the Courtsshould apply one standard of review of arbitrati@rards under municipal

countyin which such arbitrators, or a majority of them, are sittingjiectivebagaining agreements. Madison Metropalitan School BISMERC, 86

may direct the taking of depositions to be used as evidence bef@r@ed) 249, 272 NW (2d) 314 (Ct. App. 1978).

the arbitrators, in the same manner and for the same reasons Awitrator appointed under specific contract hadpeever to make award under

; : e f f successocontracts not in existence at time grievance was submitted.. Bilvsch.

providedby law for the taking oflepositions in suits or proceed pys™\"Vilw. Teachers' Ed. Asso. 93 W (20) 415, 287 NW (2d) 131 (1980).

ings pending in the courts of record in this state. Arbitrator exceeded power by directing that grievantraasferred where contract
History: 1979 c. 3%.64; Stats. 1979 s. 788.07. reservedtransfer authority to city and chief of police. MilwaukeeMilwaukee

PoliceAsso. 97 W (2d) 15, 292 NW (2d) 841 (1980).

788.08 Written awards. The award must bi@ writing and Although contract gave management right to determine job descrigtisaifica
tions, arbitrator did not exceed powers byerruling managemestdetermination

mustbe signed by the arbitrators or by a majority of them. thatemploye with 8 years of job experience was not qualified for promotijuib to
History: 1979 c. 3%.64; Stats. 1979 s. 788.08. requiring2 years of collegéor its equivalent as determined by management”.- Osh
koshv. Union Local 796-A, 99 W (2d) 95, 299 NW (2d) 210 (1980).
788.09 Court confirmation award, time limit. Atanytime _Burdenof proving “evident partiality” of arbitrator was notet where apparently

i : ; edremarks of arbitrator represented merely an initial impression, notbnal
within one year after the award is made any party to the arbltratﬁfﬁiion_ Diversified Management ServicesSlotten, 19 W (2d) 441, 351 NW (2d)

may apply to the court in and fdhe county within which such 176(ct. App. 1984).
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Award was vacated for “evident partiality” because arbitrator failed to disclofged or delivered, aprescribed by law for service of notice of a

Qg‘fgfs‘f‘ﬂgym",“;g},)vvg‘gse'}‘(;{i“@,"}g‘g‘%%ﬁ;gg;;e'- Spooner DistN- WEdt  mqtionin an action. For the purposes of the motion any judge who

Partycannot complain to courts that arbitrator acted outside scope of authori'@?light make an order to stay the proceeding&“mction brOUg_ht
objection not raised before arbitratddePue vMastermold, Inc., 161 W (2d) 697, In the same court may make an ordeibe served with the notice
468 NW (2d) 750 (Ct. App. 1991). : ; ;

A party disputing the existence of an agreement to arbitrate may choose not to&]%émouoré’ staying the proceedlngs of the adverse paﬁwmce
ticipate in arbitration ancchallenge the existence of the agreement by motion .awar .
vacatethe award under sub. (10) (d). ScholLundbeg, 178 W (2d) 259, 504 Nw  History: 1979 c. 3%.64; 1979 c. 176Stats. 1979 s. 788.13.

(2d) 115 (Ct. App. 1993). Seenote to 788.09, citing Milwaukee Police AssoMilwaukee, 92 W (2d) 145,
Wherearbitrators had eeasonable basis for not following case, It arbitrators’ 285NW (2d) 119 (1979).

decisionwill not be interfered with by the court. LukowskiDankert, 184 W (2d) Underfederal labor lawthis section governs challenges to arbitration decisions.

142, 515 NW (2d) 883 (1994). Teamsterd ocal No. 579 vB&M Transit, Inc., 882 F (2d) 274 (1989).

“Evident partiality” under sub. (1) (b) exists only when a reasonable persor know

ing previously undisclosed information would have such doubts about the arlsitratof88.14 Papers filed with motion regarding award;
impartiality that the person would have taken actonthe information. DeBaker ; ;
v. Shah, 194 W (2d) 104, 533 NW (2d) 464 (1995). entry of judgment, effect of judgment. (1) Any party to a

This section does not prevent vacation of an arbitration award dresie of a proceedingfor an order confirming, modifying or correcting an
manifestdisregard of the lawEmployers Insurance ofatfsau, 202 W (2d) 674, 552 awardshall, at the time the order is filed with the clerk of circuit

NW (2d) 420 (Ct. App. 1996). i ; i
Thatan arbitrator makes a mistake by erroneously rejecting a validdefgaise courtfor the entry of judgment thereon, also file the following

doesnot provide grounds for vacating an award unless the arbitrator deliberately m&lperﬂNith the clerk of circuit court:
regarded the lawrlexible Manufacturing SystemsSuper Products Cor6 F (3d) (a) The agreement, theelection or appointment, if amgyf an
96 (1996). additional arbitrator or umpire, and each written extension of the

788.11 Modification of award. (1) In either of thefollow- tiMe: if any, within which to make the award,

ing cases the court in and for the county wherein the award wadb) The award;

mademust make an order modifying or correcting the awgah (c) Each notice, &itlavit or other paper used upon applica

the application of any party to the arbitration: tion to confirm, modify or correct the award, and a copy of each

(a) Where there was an evident material miscalculation of figrder of the court upon such an application. _
uresor an evident material mistake in the description of any per (2) The judgment shall be entered in the judgment and lien
son,thing or property referred to in the award, docketas if it was rendered in an action.

(b) Where the arbitrators have awardgun a matter not sub ~ (3) The judgment so entered shall have the same force and
mitted to them unless i a matter not &cting the merits of the effect,in all respects, as, and be subject to alptiewisions of law
decisionupon the matters submitted; _relatingto, a judgmen.t in an a.ctio.n; and .it maydn_iqrced as if

(c) Where the award is imperfect in matter of form ntectf 't had been rendered in an action in the dounthich it is entered.
ing the merits of the controversy History: 1979 c. 3%.64; Stats. 1979 s. 788.18995 a. 224

(2) The order must modify and correct the award, so as #®88.15 Appeal from order or judgment. An appeal may
effectthe intent thereof and promote justlzetween the parties. be taken from an order confirming, modifying, correcting or

IHitstotry% 1?1'79 c. 325-?4:(1 SttatS-_l9t79 S. 753&(11) (o) wheh " b ‘tvacatingan award, or from a judgment entered upon an award, as
ntentof parties controls determination under whether matter was submi ; ; ;
to arbitrator Milw. Pro. Fire Fighters Local 215Milwaukee, 78 W (2d) 1, 253 NW ﬁ'Bm an order or judgment in an action.
(2d) 481. History: 1979 c. 3X%.64; Stats. 1979 s. 788.15.
Courthad no jurisdiction to vacate modify award where grounds under 788.10, An order or judgment dhe court directing the parties to submit a dispute to arbitra
or 788.1 did not exist. Milwaukee Police Asso.Milwaukee, 92 W (2d) 175, 285 tion is not appealable. eamsters Union Local 695 Waukesha Countys7 W (2d)
NW (2d) 133 (1979). 62,203 NW (2d) 707. ) o
An order to proceed with arbitration is not appealablerthihgton v Farmers Ins.
788.12 Judgment. Upon the granting of an order confirming,xh-64 W (2d) 108, 218 NW (2d) 373.
modifying or correcting an award, judgment may be entered yi3g 17 Title of act. This chapter may be referred to as “The
conformity therewith in the court wherein the order was grantegyisconsin Arbitration Act”.

History: 1979 c. 32.64; Stats. 1979 s. 788.12. History: 1979 c. 325.64; Stats. 1979 s. 788.17.

788.13 Notice of motion to change award. Notice ofa 788.18 Not retroactive. The provisions ofhis chapter shall
motionto vacate, modify or correct an award must be served upgst apply to contracts made prior to June 19, 1931.
the adverse party or attorney withinn3onths after the award is History: 1979 c. 32.64; Stats. 1979 s. 788.18.
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